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MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI 
BENCH AT AURANGABAD 

 
ORIGINAL APPLICATION NO. 140 OF 2016 

DIST. : PARBHANI 
 
Shri Dnyanoba s/o Kondibarao Ovhal, 
Age. 66 years, Occ. Retired Tahsildar,  
R/o Sarnath Colony, Dhar Road, Parbhani, 
Dist. Parbhani.      --    APPLICANT. 
        
 
 

V E R S U S      
        
1. The State of Maharashtra,   
 Through its Secretary, 
 Revenue and Forest Department, 
 Mantralaya, Mumbai -32. 
 

2. The Divisional Commissioner, 
 Aurangabad Division, 
 Aurangabad.   
         
3. The Collector, Latur. 
 
4. The Tahsildar, Vasmath, 

Tq. Vasmath, Dist. Hingoli. 
 
5. The Accountant General – II, 
 Civil Lane, Nagpur. 
 
6. The Collector, Hingoli.   --       RESPONDENTS 
 
 
 

APPEARANCE  : Shri V.B. Wagh, learned Advocate for 
 the Applicant. 

 
: Smt. Sanjivani Deshmukh Ghate, learned 

Presenting Officer for the Respondents.  
 

---------------------------------------------------------------------------------------- 
CORAM  : Hon’ble Shri Rajiv Agarwal, Vice Chairman 

A N D 
Hon’Ble Shri J.D. Kulkarni, Member (J) 

DATE  : 20.10.2016 
---------------------------------------------------------------------------------------- 
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JUDGMENT 
{PER : HON’BLE SHRI J.D. KULKARNI, MEMBER (J)} 

 
 
1. The applicant, Shri Dnyanoba Kondibarao Ovhal, is now 

aged about 67 years and he has retired on superannuation as a 

Tahsildar, Chakur, Dist. Latur on 30.9.2008.  Before his 

retirement, a memorandum of charge was served on him on 

11.7.2008 i.e. just about 2 months prior to his retirement.  In all 

three charges were framed against the applicant, which pertains 

to period from 1.4.2001 to 2.4.2005 while he was working on the 

post of Tahsildar at Wasmat.  Admittedly, the departmental 

enquiry (for short D.E.) was conducted in this regard and the 

enquiry report was submitted by the Enquiry Officer to the 

competent disciplinary authority.  The Enquiry Officer submitted 

his report to the res. no. 2, Divisional Commissioner, 

Aurangabad, and the res. no. 2 came to the conclusion that none 

of the charge against the applicant was proved and, therefore, 

the applicant was entitled to be exonerated.   

 
2. The res. no. 2, the Divisional Commissioner, Aurangabad 

forwarded the enquiry report to the Additional Chief Secretary, 

Revenue & Forest Department, Mantralaya, Mumbai on 4.3.2011 

and submitted that since the applicant was already retired and 
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since charges were not proved, necessary decision in the matter 

be taken.   

 
3. However, to the surprise of the applicant, the Govt. of 

Maharashtra issued the impugned order dated 10.3.2015 and 

directed that fresh enquiry shall be conducted against the 

applicant.  The said impugned order is at paper book page 22 

and the same reads as under :- 

 
“egksn;] 

mijksDr fo”k;kojhy lanHkkZ/khu i=kUo;s Jh- vksOgG] ;kapsoj 

Bso.;kr vkysY;k nks”kkjksi dza- 1 o 3 lanHkkZr] miyC/k vlysY;k 

vfHkys[;kaph igk.kh dsyh vlrk ewG lafpdk vk<Gwu ;sr ukgh]  vlk 

vgoky rgflynkj] oler ;kauh lknj dsyk vlY;kps mijksDr i=kr 

uewn dsysys vkgs-  lnj izdj.kkph uLrh xgkG >kY;kizdj.kh lacaf/kr 

deZpkjh ;kaP;kfo:/n dsysY;k dkjokbZpk l|fLFkrhfo”k;d vgoky 

rlsp] ;kizdj.kh] iq<hy dk;Zokgh dj.;kdjhrk uLrhph iquZcka/k.kh dj.ks 

‘kD; vkgs fdaok dls ;kckcrpk vgoky ‘kklukl lknj dj.;kckcr 

lanHkkZf/ku i=kUo;s dGfo.;kr vkys gksrs- 

 
2- mijksDr oLrwfLFkrhr] lacaf/kr ojh”B vf/kdkjh ;kauk miyC/k 

vfHkys[kklg fnukad 25-02-2015 jksth ek- iz/kku lfpo ¼eglwy½ 

;kaP;k nkyukr lquko.kh >kkyh-  lquko.kh njE;ku ek- iz/kku lfpo ;kauh] 

T;k fo”k;kP;k lafpdk miyC/k >kkysY;k ukghr] R;kckcr fu;ekaP;k 

vuq”kaxkus uO;kus pkSd’kh djkoh o lknjdrkZ vf/kdkjh ;kauh R;kckcr 

‘kklukph cktw ekaMoh-  rlsp lnj vkns’kkps voyksdu d:u R;kr usedh 
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dks.krh vfu;ferrk >kkyh vkgs] ;kckcr rkasMh rlsp ys[kh ;qDrhokn ewG 

ulrh voyksdu u djrk ekaMkosr] rlsp T;k izdj.kh ijokuxh ns.;kr 

vkyh vkgs] gh ckc dk;kZy;hu vfHkys[kko:u lnj ijokuxh ns.;kps 

vf/kdkj riklwu pkSd’kh vf/kdkjh ;kaP;kleksj lknj djkos] vls funsZ’k 

fnys- 

 
Ekk- iz/kku lfpo ;kauh fnysY;k mDr funsZ’kkP;k vuq”kaxkus 

Lo;aLi”V vfHkizk; rkRdkG ‘kklukl lknj djkosr] gh fouarh-” 
 
4. According to the applicant, the impugned order of fresh 

enquiry is bad in law and it is not known as to under what 

provisions of M.C.S. (Discipline & Appeal) Rules, 1979 (for short 

referred to as the Discipline & Appeal Rules, 1979), fresh 

departmental enquiry has been ordered.  The impugned order 

does not state anything as regards the rule 9 of the Discipline & 

Appeal Rules, 1979.  The applicant has already retired on 

superannuation and, therefore, no fresh enquiry can be 

conducted against him except under rule 27 of the M.C.S. 

(Pension) Rules, 1982 (for short referred to as Pension Rules, 

1982).  Even an enquiry under rule 27 of Pension Rules, 1982 is 

also not permissible in the present case, since the said enquiry 

will be violative of sub rule 2 (b) (ii) of rule 27 of the Pension 

Rules, 1982.  The enquiry pertains to the period for the period 

from 1.4.2001 to 2.4.2005 i. e. more than 4 years prior to 
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applicant’s retirement and, therefore, the applicant has claimed 

that the impugned order dated 10.3.2015 shall be quashed and 

set aside.     

 
5. The respondent nos. 1 & 2 have filed affidavit in reply and 

submitted that since the report of the Enquiry Officer was 

unacceptable, de-novo enquiry was initiated as earlier enquiry 

was conducted in a manner contrary to the rules and was 

opposed to the principles of natural justice.  It is further stated 

that, as per provision embodied in Chapter 7, Para 7.3 of the 

Manual of Departmental Enquiry 4th Edition 1991, de-novo 

enquiry is permissible, if there are serious irregularities in 

conducting the enquiry.   

 
6. We have heard Shri V.B. Wagh, learned Advocate for the 

applicant and Smt. Sanjivani Deshmukh Ghate, learned 

Presenting Officer for the respondents.  We have perused the 

affidavit, affidavit in reply and various documents placed on 

record.   

 
7. The only point to be considered in this O.A. is whether the 

impugned order dated 10.3.2015 issued by the res. no. 1 

directing fresh enquiry against the applicant is legal and proper? 
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8. Perusal of the impugned order shows that there was 

meeting of the concerned Officers in the chamber of the Principal 

Secretary (Revenue) and in the said meeting it was noticed that 

the documents were not made available before the Enquiry 

Officer and, therefore, it was decided to make fresh enquiry.  It 

seems that the respondents have invented a novel way to initiate 

the D.E. afresh as per its whims without considering the legal 

provisions as regards initiation of the D.E.   

 
9. Admittedly, in this case the Enquiry Officer was not the 

competent authority to dismiss the applicant and, therefore, the 

enquiry report was submitted to the competent authority for 

taking necessary action as seems from the report, which is at 

paper book page 40 to 59 (both pages inclusive).  On perusal of 

such report, it seems that the Divisional Commissioner, 

Aurangabad wrote a letter to the Additional Chief Secretary 

(Revenue) on 4.3.2011.  The said letter is at paper book pages 60 

to 63.  In the said letter it was specifically mentioned that the 

Enquiry Officer found that the charges against the applicant 

were not proved.  It was also brought to the notice of the 

competent authority i. e. the Govt. that the applicant has already 

retired on superannuation and, therefore, the Govt. was to pass 

necessary orders considering the enquiry report.  
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10. The learned Advocate for the applicant has invited our 

attention to rule 9 of the Discipline & Appeal Rules, 1979, which 

states about action to be taken on the enquiry report.  The rule 9 

reads as under :- 

 
“9. Action on the inquiry report. –(1) The 

disciplinary authority, if it is not itself the 

inquiring authority may, for reasons to be 

recorded by it in writing, remit the case to the 

enquiring authority for further inquiry and 

report, and the inquiring authority shall 

thereupon proceed to hold the further inquiry 

according to the provisions of Rule 8 of these 

rules as far as may be. 

(2) The disciplinary authority shall forward or 

cause to be forwarded a copy of the report of the 

inquiry, if any, held by the disciplinary authority 

or where the disciplinary authority is not the 

inquiring authority, a copy of the report of the 

inquiring authority together with its own 

tentative reasons for disagreement, if any, with 

the findings of inquiring authority on any article 

of charge to the Government servant who shall 

be required to submit, if he so desires, his 

written representation or submission to the 

disciplinary authority within fifteen days, 
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irrespective of whether the report is favourable or 

not the said Government servant. 

[(2-A) The disciplinary authority shall 

consider the representation, if any, submitted by 

the Government servant and record its findings 

before proceeding further in the matter as 

specified in sub-rules (3) (4).] 

(3) If the disciplinary authority having regard to 

its findings on all or any of the articles of charge 

is of the opinion that any of the minor penalties 

should be imposed on the Government servant, it 

shall, notwithstanding anything contained in 

Rule 10 of these rules on the basis of the 

evidence adduced during the inquiry held under 

Rule 8 determine what penalty, if any, should be 

imposed on the Government servant and make 

an order imposing such penalty : 

Provided that, in every case where it is 

necessary to consult the Commissioner, the 

record of the inquiry shall be forwarded by the 

disciplinary authority to the Commissioner for its 

advice, and such advice shall be taken into 

consideration before making any order imposing 

any penalty on the Government servant.  

(4) If the disciplinary authority, having 

regard to its findings on all or any of the articles 
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of charge and on the basis of the evidence 

adduced during the inquiry, is of the opinion that 

any of the penalties specified in [Clauses (vii) to 

(ix) of sub-rule (1) of Rule 5], should be imposed 

on the Government servant, it shall make an 

order imposing such penalty and it shall not be 

necessary to give the Government servant any 

opportunity of making representation on the 

penalty proposed to be imposed.  

Provided that, in every case where it is 

necessary to consult the Commission, the record 

of the enquiry shall be forwarded by the 

disciplinary authority to the Commission for its 

advice, and such advice shall be taken into 

consideration before making an order imposing 

any such penalty on the Government servant.” 

   
11. The entire rule 9 states as to what action to be taken and 

procedure to be followed on the enquiry report.  The question is 

as to what procedure to be followed when the disciplinary 

authority does not agree with the findings given by the Enquiry 

Officer.  This issue has been dealt by Hon’ble Supreme Court in 

the case of YOGINATH D. BAGDE VS. STATE OF 

MAHARASHTRA & ANOTHER {AIR 1999 SC 3754}, wherein 
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the Hon’ble Supreme Court has observed in para nos. 28 & 29 

as under :- 

 
“28.      In view of the provisions contained in the  

statutory Rule  extracted  above, it  is open  to  

the Disciplinary Authority  either to agree with the 

findings recorded by the Inquiring  Authority or 

disagree with those findings.  If it does not agree with 

the findings of the Inquiring Authority, it may record 

its  own  findings.  Where  the  Inquiring Authority  

has found the delinquent officer guilty  of the 

charges framed against him and the Disciplinary  

Authority agrees with those findings, there would 

arise no difficulty. So  also,  if the Inquiring Authority 

has held the  charges proved, but the Disciplinary 

Authority disagrees and records a finding that the 

charges were not established, there would arise  no 

difficulty.  Difficulties have arisen in all those cases  

in  which  the  Inquiring Authority  has recorded a 

positive  finding that the charges were not established 

and the delinquent officer was recommended to be 

exonerated, but the Disciplinary Authority disagreed 

with those findings and recorded  its own findings 

that the charges were established and  the delinquent 

officer was liable to be punished. This difficulty  

relates to the question of giving an opportunity of 

hearing to the delinquent officer at that stage.  Such 

an opportunity may either be provided specifically by 

the Rules made   under Article 309 of the Constitution 
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or the Disciplinary  Authority may, of its own, provide  

such  an opportunity.   Where the Rules are in this 

regard silent and the Disciplinary Authority also does 

not give an opportunity of  hearing to the delinquent 

officer and records  findings, different  from those of 

the Inquiring Authority  that the charges  were  

established, "an opportunity of hearing" may have  to  

be read into the Rule by which the  procedure for 

dealing with  the Inquiring Authority's report is  

provided principally  because it would be contrary to 

the  principles of  natural justice if a delinquent 

officer, who has already been  held to be `not guilty' 

by the Inquiring Authority, is found  `guilty' without  

being afforded an  opportunity  of hearing on  the 

basis of the same evidence and material on which a 

finding of "not guilty" has already been recorded. 

 
29.     We have already extracted Rule 9(2) of the 

Maharashtra Civil  Services (Discipline  & Appeal)  

Rules, 1979  which enables the  Disciplinary  

Authority to disagree  with the findings  of  the  

Inquiring  Authority on  any  article  of charge.   

The only requirement is that it shall record its 

reasoning   for  such  disagreement. The Rule  does 

not specifically provide that before recording its own 

findings, the  Disciplinary  Authority  will give an  

opportunity  of hearing to  a delinquent officer.  But 

the  requirement  of "hearing"  in  consonance  with 

the  principles  of  natural justice even at that stage 

has to be read into Rule 9(2) and it has to be held that 
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before Disciplinary Authority finally disagrees  with 

the findings of the Inquiring Authority,  it would  give  

an  opportunity of hearing to  the  delinquent 

officer so that he may have the opportunity to indicate 

that the  findings  recorded by the Inquiring Authority  

do not suffer from any error and that there was no 

occasion to take a  different view.  The Disciplinary 

Authority, at the same time, has to communicate to 

the  delinquent officer the "TENTATIVE" reasons for 

disagreeing with the findings of the Inquiring  

Authority  so  that the  delinquent officer may further  

indicate that the reasons on the basis of which the 

Disciplinary  Authority proposes  to disagree  with the 

findings recorded by the Inquiring Authority are not 

germane and  the  finding  of "not guilty" already 

recorded  by the Inquiring Authority was not liable to 

be interfered with.” 

 

12. In the present case the competent authority has not 

recorded the reasons for disagreement with the findings given by 

the Enquiry Officer.  The Enquiry Officer has already came to the 

conclusion that none of the charges against the applicant were 

proved and, therefore, he recommended exoneration of the 

applicant from all the charges.  In such circumstances, the only 

way out left to the disciplinary authority was to record his 

findings for not agreeing with the report of the Enquiry Officer 

and thereafter issue fresh show cause mentioning therein the 
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reasons for not agreeing with enquiry report, to the applicant 

and call his reply thereto.  The respondents have not done so 

and simply directed de-novo trial only under imprison that the 

relevant record was not produced before the Enquiry Officer in 

the earlier enquiry.  Such action on the part of the respondents 

is totally illegal and novel to the rules of departmental enquiry.   

 
13. The learned Advocate for the applicant submits that the 

competent authority has not taken into consideration the fact 

that no new enquiry can be conducted against the applicant, 

since he has already retired on superannuation long back.  The 

learned Advocate for the applicant submits that such proceeding 

can be initiated only under rule 27 of the Pension Rules, 1982 

and even rule 27 is not applicable in the case of the applicant 

because the charges against him are not within 4 years from the 

date of retirement of the applicant.  The relevant provisions 

applicable to this case under rule 27 of the Pension Rules, 1982 

is as under :- 

 
“27. Right of Government to withhold or withdraw 
pension. 
(1)  --   --   -- 
  --   --   -- 
 
(2)(a)  --   --   -- 
  --   --   -- 
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(2)(b) The departmental proceedings, if not 

instituted while the Government servant 

was in service, whether before his 

retirement or during his re-employment, - 

 (i) --   --   -- 
   

(ii) shall not be in respect of any event which 

took place more than four years before 

such institution, and” 

 
 
14. We have perused the charges framed against the applicant 

in the D.E., which was conducted against him earlier and which 

is now ordered to be conducted de-novo enquiry.  The said 

charges are as under :- 

 
“ifjf’k”B & 1 

Jh- Mh-ds-vksOgG] rRdkyhu rglhynkj oler l/;k rglhynkj 

pkdwj] ft- ykrwj ;kaps fo:/n Bso.;kar vkysY;k nks”kkjksikph ;knh- 

------------------------------------------------------------------------------------------ 

Jh- Mh-ds-vksOgG gs fnukad 1-4-2001 rs 2-4-2005 ;k 

dkyko/khr rglhynkj oler Eg.kwu dk;Zjr volrkauk R;kauh [kkyhy 

izek.ks vfu;ferrk @ xSjorZu dsysys vkgs- 

 
1- Jh- ikaMwjax iqatkth xk;dokM jk- oler ;kaps l-u-

211@dza&1@{ks= 4 ,dj 03 xqaBs tehuhoj dqG vlY;kckcr pqdhps 

fu.kZ; nsÅu vf/kdkjkpk xSjokij dsyk- 
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2- Jh- Mh- ds- vksOgG rRdkyhu rglhynkj oler ;kauh inkpk 

xSjokij d:u ekS- fiaiGk pkSjs ;sFkhy dqG dk;n;k varxZr pqdhpk 

fu.kZ; nsÅu vfu;ferrk dsyh vkgs- 

  
3- uxj ifj”kn gíhr vlysY;k tehuhps vd̀”khd ijokuxh ns.;kps 

vf/kdkj ulrkauk gíhrhy tfeuhps vd`”khd ijokuxh nsÅu 

vfu;ferrk dsyh vkgs- 

 
Okfjy izek.ks Jh- Mh-ds-vksOgG ;kauh R;kaps drZO;kr furkar lpksVh 

o drZO; ijk;.krk jk[kyh ukgh-  vfk.k eglwy vf/kdk&;kl v’kksHkuh; 

Bjsy v’kh tk.khoiqoZd d̀rh d:u egkjk”Vz ukxjh lsok ¼orZ.kwd½ fu;e 

1979 ps fu;e 3 ¼1½ pk Hkax dsyk vkgs-” 
 
15. From the aforesaid charges it is clear that the charges 

pertained to the period from 1.4.2001 but exact period is vague.  

As already stated, the applicant has retired on superannuation 

on 30.9.2008.  Thus, the charges on which de-novo enquiry is to 

be conducted is not within 4 years from the date of his 

superannuation and, therefore, fresh enquiry under rule 27 is 

not permissible against the applicant.   

 
16. We have also perused the contents of charges framed 

against the applicant.  It is not known as to exactly on what date 

the applicant gave wrong decision.  Even if such decision was 

wrong, it was the decision, which can be said to be quasi judicial 
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and cannot be assailed in D.E. and that too after more than 7 

years after his retirement.   

 
17. Considering all these aspects as referred above, we are 

satisfied that the impugned order dated 10.3.2015 passed by the 

res. no. 1 is absolutely illegal and, therefore, is required to be 

quashed and set aside.  Hence, we pass following order :- 

 
O R D E R 

 
(i) The O.A. is allowed in terms of prayer clause (B).   

 
(ii) The respondents are directed to issue forthwith ‘no due 

and no enquiry’ certificate in applicant’s favour after verifying his 

record and shall forward the proposal for revision of his pension 

as per 6th Pay Commission and to take steps to release his retiral 

benefits, G.I.S., D.C.R.G., Gratuity etc. forthwith.   

 
(iii) The above exercise shall be completed by the respondents 

within a period of 3 months from the date of this order.     

 
                

 
MEMBER (J)   VICE CHAIRMAN 

ARJ OA NO. 140-2016 JDK (ARJ JUDGMENTS SEPT. 2016) D.E. 


