1 O.A. NO. 140/16

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 140 OF 2016

DIST. : PARBHANI

Shri Dnyanoba s/o Kondibarao Ovhal,

Age. 66 years, Occ. Retired Tahsildar,

R/o Sarnath Colony, Dhar Road, Parbhani,

Dist. Parbhani. -- APPLICANT.

VERSUS

1. The State of Maharashtra,
Through its Secretary,
Revenue and Forest Department,
Mantralaya, Mumbai -32.

2. The Divisional Commissioner,
Aurangabad Division,
Aurangabad.

3. The Collector, Latur.

4. The Tahsildar, Vasmath,
Tq. Vasmath, Dist. Hingoli.

S. The Accountant General — II,
Civil Lane, Nagpur.

6. The Collector, Hingoli. -- RESPONDENTS

APPEARANCE : Shri V.B. Wagh, learned Advocate for
the Applicant.

Smt. Sanjivani Deshmukh Ghate, learned
Presenting Officer for the Respondents.

CORAM : Hon’ble Shri Rajiv Agarwal, Vice Chairman
AND
Hon’Ble Shri J.D. Kulkarni, Member (J)
DATE : 20.10.2016
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JUDGMENT
{PER : HON’BLE SHRI J.D. KULKARNI, MEMBER (J)}

1. The applicant, Shri Dnyanoba Kondibarao Ovhal, is now
aged about 67 years and he has retired on superannuation as a
Tahsildar, Chakur, Dist. Latur on 30.9.2008. Before his
retirement, a memorandum of charge was served on him on
11.7.2008 i.e. just about 2 months prior to his retirement. In all
three charges were framed against the applicant, which pertains
to period from 1.4.2001 to 2.4.2005 while he was working on the
post of Tahsildar at Wasmat. Admittedly, the departmental
enquiry (for short D.E.) was conducted in this regard and the
enquiry report was submitted by the Enquiry Officer to the
competent disciplinary authority. The Enquiry Officer submitted
his report to the res. no. 2, Divisional Commissioner,
Aurangabad, and the res. no. 2 came to the conclusion that none
of the charge against the applicant was proved and, therefore,

the applicant was entitled to be exonerated.

2. The res. no. 2, the Divisional Commissioner, Aurangabad
forwarded the enquiry report to the Additional Chief Secretary,
Revenue & Forest Department, Mantralaya, Mumbai on 4.3.2011

and submitted that since the applicant was already retired and
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since charges were not proved, necessary decision in the matter

be taken.

3. However, to the surprise of the applicant, the Govt. of
Maharashtra issued the impugned order dated 10.3.2015 and
directed that fresh enquiry shall be conducted against the
applicant. The said impugned order is at paper book page 22

and the same reads as under :-

“FElET,

IWigd fooadtel destieiat ustead SN, 3@, AR
AN 3MlcAT SURM p. 9 d 3 AeHd, 3UcTeEl IHcleAl
3BT Ul Dot T Hos Aldw! GH Ad G, AT

3EAl dABRIciER, aaHAd Afell e Bl AT 3UAEd U

G Dolct 3@, TG B Sl 1gles JNeAWH A e

PHAR AAMAPHEE Dolcdl BRABAT JAARAANATID  31gatct
T, AMHWT, GEIA BRIAE! BTG sReld! Getaiermit &0

A 3{'[% fepat HH AWEAAT BT MHATH AlGR bRUATSTS A

Tt u Btdw=Id A gla.

. M@ IR, Jed ade MUBR AF Juce

3ieiEE Gl 28.02.20948 ASH AL GUE AA (FEAA)

(e STetelld JeAEUN el Jaull AT . Fels Al=d Aia,

=1 o At 3ucisl SMoiedl Algd, eed e

ST e Alepel HIAA . ARRebA! JHEBRL Al A

NI ] AL, A AR 3RLA JAADBE Bl AT AL
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Bt StferiHATa Sl 303, A A A A3 JFA A Hb

A 3MdcAlepsl o BIAT ASEA, AN AT bW U0 STATA

el 3R, gl aw BRierRla ifHczEasma Ag warpll v

3MBR dANIA Aebeht B AHAR AGR HE, 3R FEet
feat.

Al guE Aga Al Rolen 3aa e sEgsone

TRiFee 3HUT dlcehles ARAH AER BAAd, 2t fdeict.”

4. According to the applicant, the impugned order of fresh
enquiry is bad in law and it is not known as to under what
provisions of M.C.S. (Discipline & Appeal) Rules, 1979 (for short
referred to as the Discipline & Appeal Rules, 1979), fresh
departmental enquiry has been ordered. The impugned order
does not state anything as regards the rule 9 of the Discipline &
Appeal Rules, 1979. The applicant has already retired on
superannuation and, therefore, no fresh enquiry can be
conducted against him except under rule 27 of the M.C.S.
(Pension) Rules, 1982 (for short referred to as Pension Rules,
1982). Even an enquiry under rule 27 of Pension Rules, 1982 is
also not permissible in the present case, since the said enquiry
will be violative of sub rule 2 (b) (ii) of rule 27 of the Pension
Rules, 1982. The enquiry pertains to the period for the period

from 1.4.2001 to 2.4.2005 i. e. more than 4 years prior to
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applicant’s retirement and, therefore, the applicant has claimed
that the impugned order dated 10.3.2015 shall be quashed and

set aside.

5. The respondent nos. 1 & 2 have filed affidavit in reply and
submitted that since the report of the Enquiry Officer was
unacceptable, de-novo enquiry was initiated as earlier enquiry
was conducted in a manner contrary to the rules and was
opposed to the principles of natural justice. It is further stated
that, as per provision embodied in Chapter 7, Para 7.3 of the
Manual of Departmental Enquiry 4tk Edition 1991, de-novo
enquiry is permissible, if there are serious irregularities in

conducting the enquiry.

0. We have heard Shri V.B. Wagh, learned Advocate for the
applicant and Smt. Sanjivani Deshmukh Ghate, learned
Presenting Officer for the respondents. We have perused the
affidavit, affidavit in reply and various documents placed on

record.

7. The only point to be considered in this O.A. is whether the
impugned order dated 10.3.2015 issued by the res. no. 1

directing fresh enquiry against the applicant is legal and proper?
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8. Perusal of the impugned order shows that there was
meeting of the concerned Officers in the chamber of the Principal
Secretary (Revenue) and in the said meeting it was noticed that
the documents were not made available before the Enquiry
Officer and, therefore, it was decided to make fresh enquiry. It
seems that the respondents have invented a novel way to initiate
the D.E. afresh as per its whims without considering the legal

provisions as regards initiation of the D.E.

9. Admittedly, in this case the Enquiry Officer was not the
competent authority to dismiss the applicant and, therefore, the
enquiry report was submitted to the competent authority for
taking necessary action as seems from the report, which is at
paper book page 40 to 59 (both pages inclusive). On perusal of
such report, it seems that the Divisional Commissioner,
Aurangabad wrote a letter to the Additional Chief Secretary
(Revenue) on 4.3.2011. The said letter is at paper book pages 60
to 63. In the said letter it was specifically mentioned that the
Enquiry Officer found that the charges against the applicant
were not proved. It was also brought to the notice of the
competent authority i. e. the Govt. that the applicant has already
retired on superannuation and, therefore, the Govt. was to pass

necessary orders considering the enquiry report.
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10. The learned Advocate for the applicant has invited our
attention to rule 9 of the Discipline & Appeal Rules, 1979, which
states about action to be taken on the enquiry report. The rule 9

reads as under :-

“9. Action on the inquiry report. —(1) The
disciplinary authority, if it is not itself the
inquiring authority may, for reasons to be
recorded by it in writing, remit the case to the
enquiring authority for further inquiry and
report, and the inquiring authority shall
thereupon proceed to hold the further inquiry
according to the provisions of Rule 8 of these

rules as far as may be.

(2) The disciplinary authority shall forward or
cause to be forwarded a copy of the report of the
inquiry, if any, held by the disciplinary authority
or where the disciplinary authority is not the
inquiring authority, a copy of the report of the
inquiring authority together with its own
tentative reasons for disagreement, if any, with
the findings of inquiring authority on any article
of charge to the Government servant who shall
be required to submit, if he so desires, his
written representation or submission to the

disciplinary authority within fifteen days,
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irrespective of whether the report is favourable or

not the said Government servant.

[(2-A) The disciplinary authority shall
consider the representation, if any, submitted by
the Government servant and record its findings
before proceeding further in the matter as

specified in sub-rules (3) (4).]

(3) If the disciplinary authority having regard to
its findings on all or any of the articles of charge
is of the opinion that any of the minor penalties
should be imposed on the Government servant, it
shall, notwithstanding anything contained in
Rule 10 of these rules on the basis of the
evidence adduced during the inquiry held under
Rule 8 determine what penalty, if any, should be
imposed on the Government servant and make

an order imposing such penalty :

Provided that, in every case where it is
necessary to consult the Commissioner, the
record of the inquiry shall be forwarded by the
disciplinary authority to the Commissioner for its
advice, and such advice shall be taken into
consideration before making any order imposing

any penalty on the Government servant.

(4) If the disciplinary authority, having

regard to its findings on all or any of the articles
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of charge and on the basis of the evidence
adduced during the inquiry, is of the opinion that
any of the penalties specified in [Clauses (vii) to
(ix) of sub-rule (1) of Rule 5], should be imposed
on the Government servant, it shall make an
order imposing such penalty and it shall not be
necessary to give the Government servant any
opportunity of making representation on the

penalty proposed to be imposed.

Provided that, in every case where it is
necessary to consult the Commission, the record
of the enquiry shall be forwarded by the
disciplinary authority to the Commission for its
advice, and such advice shall be taken into
consideration before making an order imposing

any such penalty on the Government servant.”

11. The entire rule 9 states as to what action to be taken and
procedure to be followed on the enquiry report. The question is
as to what procedure to be followed when the disciplinary
authority does not agree with the findings given by the Enquiry
Officer. This issue has been dealt by Hon’ble Supreme Court in

the case of YOGINATH D. BAGDE VS. STATE OF

MAHARASHTRA & ANOTHER {AIR 1999 SC 3754}, wherein
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the Hon’ble Supreme Court has observed in para nos. 28 & 29

as under :-
“28. In view of the provisions contained in the
statutory Rule extracted above, it is open to

the Disciplinary Authority either to agree with the
findings recorded by the Inquiring Authority or
disagree with those findings. If it does not agree with
the findings of the Inquiring Authority, it may record
its own findings. Where the Inquiring Authority
has found the delinquent officer guilty of the
charges framed against him and the Disciplinary
Authority agrees with those findings, there would
arise no difficulty. So also, if the Inquiring Authority
has held the charges proved, but the Disciplinary
Authority disagrees and records a finding that the
charges were not established, there would arise no
difficulty. Difficulties have arisen in all those cases
in which the Inquiring Authority has recorded a
positive finding that the charges were not established
and the delinquent officer was recommended to be
exonerated, but the Disciplinary Authority disagreed
with those findings and recorded its own findings
that the charges were established and the delinquent
officer was liable to be punished. This difficulty
relates to the question of giving an opportunity of
hearing to the delinquent officer at that stage. Such
an opportunity may either be provided specifically by

the Rules made wunder Article 309 of the Constitution
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or the Disciplinary Authority may, of its own, provide
such an opportunity. Where the Rules are in this
regard silent and the Disciplinary Authority also does
not give an opportunity of hearing to the delinquent
officer and records findings, different from those of
the Inquiring Authority that the charges were
established, "an opportunity of hearing" may have to
be read into the Rule by which the procedure for
dealing with the Inquiring Authority's report is
provided principally because it would be contrary to
the principles of mnatural justice if a delinquent
officer, who has already been held to be ‘not guilty'
by the Inquiring Authority, is found ‘guilty' without
being afforded an opportunity of hearing on the
basis of the same evidence and material on which a

finding of "not guilty" has already been recorded.

29. We have already extracted Rule 9(2) of the
Maharashtra Civil Services (Discipline & Appeal)
Rules, 1979 which enables the Disciplinary
Authority to disagree with the findings of the
Inquiring Authority on any article of charge.

The only requirement is that it shall record its
reasoning for such disagreement. The Rule does
not specifically provide that before recording its own
findings, the Disciplinary Authority will give an
opportunity of hearing to a delinquent officer. But
the requirement of "hearing" in consonance with
the principles of natural justice even at that stage

has to be read into Rule 9(2) and it has to be held that
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before Disciplinary Authority finally disagrees with
the findings of the Inquiring Authority, it would give
an opportunity of hearing to the delinquent
officer so that he may have the opportunity to indicate
that the findings recorded by the Inquiring Authority
do not suffer from any error and that there was no
occasion to take a different view. The Disciplinary
Authority, at the same time, has to communicate to
the delinquent officer the "TENTATIVE" reasons for
disagreeing with the findings of the Inquiring
Authority so that the delinquent officer may further
indicate that the reasons on the basis of which the
Disciplinary Authority proposes to disagree with the
findings recorded by the Inquiring Authority are not
germane and the finding of "not guilty" already
recorded by the Inquiring Authority was not liable to

be interfered with.”

12. In the present case the competent authority has not
recorded the reasons for disagreement with the findings given by
the Enquiry Officer. The Enquiry Officer has already came to the
conclusion that none of the charges against the applicant were
proved and, therefore, he recommended exoneration of the
applicant from all the charges. In such circumstances, the only
way out left to the disciplinary authority was to record his
findings for not agreeing with the report of the Enquiry Officer

and thereafter issue fresh show cause mentioning therein the
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reasons for not agreeing with enquiry report, to the applicant
and call his reply thereto. The respondents have not done so
and simply directed de-novo trial only under imprison that the
relevant record was not produced before the Enquiry Officer in
the earlier enquiry. Such action on the part of the respondents

is totally illegal and novel to the rules of departmental enquiry.

13. The learned Advocate for the applicant submits that the
competent authority has not taken into consideration the fact
that no new enquiry can be conducted against the applicant,
since he has already retired on superannuation long back. The
learned Advocate for the applicant submits that such proceeding
can be initiated only under rule 27 of the Pension Rules, 1982
and even rule 27 is not applicable in the case of the applicant
because the charges against him are not within 4 years from the
date of retirement of the applicant. The relevant provisions
applicable to this case under rule 27 of the Pension Rules, 1982

is as under :-

“27. Right of Government to withhold or withdraw

pension.

(1) - - -

@@ - - -
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(2)(b) The departmental proceedings, if not
instituted while the Government servant
was in service, whether before his

retirement or during his re-employment, -

0 - - -

(ii)) shall not be in respect of any event which
took place more than four years before

such institution, and”

14. We have perused the charges framed against the applicant
in the D.E., which was conducted against him earlier and which
is now ordered to be conducted de-novo enquiry. The said

charges are as under :-

“af3fsrss - 9

st. 21.%.30E®, doblelel dgAleeR aIAAd AeA dgAlcieR

AR, &1 TR AR [Tnea Savlic 3eleel AR AR,

..........................................................................................

st. S1.b.30EB g felie 9.8.2009 d 2.8.2008 Al

Hletasita agATeR aAd FgUE BRRA EAdE st Jetat
g stfetiAaar / Stvads daa 3R,

9. Sl Uizl USGN ORERAE A AIAAA A AE

R99/%-9/81 8 THR 03 I TR FHos RCAEEA bt
ferota a35at stferprRET SRataR Het.
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. s Sl B. gD dAchloltal dgAITCR TIAAA Alstt UGN
IRAWR HHA Al s AR AN FHov B 3idtd ool
ool e3sat Aifeatdadan et 3ug.

3. oorR uRug gEld 3ricican SEiEd 3iEtis wRatEnl JvId
3EBR FAdlEl FEldia SHelld  iGWes  UaEel  asa
3tterafHad BHett 3B,

afdet g3t <ft. St.b. 3 Alsll &id Bea feidia Il
q e TRV A L. 3tfior FFIA 3tfeewt-T 3retetEt
o 31eh SUlagdes Fell el FAEREE ABRY Al (qaves) Tt

9R1R A fotd 3 (9) &t #iot bt 3R.”

15. From the aforesaid charges it is clear that the charges
pertained to the period from 1.4.2001 but exact period is vague.
As already stated, the applicant has retired on superannuation
on 30.9.2008. Thus, the charges on which de-novo enquiry is to
be conducted is not within 4 years from the date of his
superannuation and, therefore, fresh enquiry under rule 27 is

not permissible against the applicant.

16. We have also perused the contents of charges framed
against the applicant. It is not known as to exactly on what date
the applicant gave wrong decision. Even if such decision was

wrong, it was the decision, which can be said to be quasi judicial
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and cannot be assailed in D.E. and that too after more than 7

years after his retirement.

17. Considering all these aspects as referred above, we are
satisfied that the impugned order dated 10.3.2015 passed by the
res. no. 1 is absolutely illegal and, therefore, is required to be

quashed and set aside. Hence, we pass following order :-

ORDER

(i) The O.A. is allowed in terms of prayer clause (B).

(ii)) The respondents are directed to issue forthwith ‘no due
and no enquiry’ certificate in applicant’s favour after verifying his
record and shall forward the proposal for revision of his pension
as per 6th Pay Commission and to take steps to release his retiral

benefits, G.I.S., D.C.R.G., Gratuity etc. forthwith.

(iiij The above exercise shall be completed by the respondents

within a period of 3 months from the date of this order.

MEMBER (J) VICE CHAIRMAN

ARJ OA NO. 140-2016 JDK (ARJ JUDGMENTS SEPT. 2016) D.E.



